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Talking Points
■■ The United States has jurisdic-
tion and control over its extended 
continental shelf (ECS) on a 
global basis, regardless of the 
fact that it is not party to the U.N. 
Convention on the Law of the Sea.
■■ Through presidential procla-
mations, acts of Congress, and 
bilateral treaties with neighboring 
countries, the United States can 
and does demarcate the limits of 
its maritime boundaries and its 
ECS.
■■ The United States has success-
fully secured its hydrocarbon 
resources on an area of its ECS in 
the Gulf of Mexico known as the 
western gap and has leased that 
area to U.S. and foreign compa-
nies for development since 2001.
■■ Building on the western gap 
model, the United States should 
negotiate bilateral ECS delimita-
tion treaties with nations with 
which it shares ECS boundaries 
and issue an “ECS Proclamation” 
reaffirming U.S. jurisdiction and 
control over the resources of the 
U.S. ECS.

Abstract
Proponents of U.S. accession to the 
United Nations Convention on the 
Law of the Sea (UNCLOS) insist that 
the U.S. must join the convention 
in order to secure title to oil and 
gas resources located on the U.S. 
extended continental shelf (ECS). 
However, that argument has no basis 
in fact or law. Under international 
law and long-standing U.S. policy 
and practice, the U.S. has already 
established jurisdiction and control 
over its ECS and is in the process of 
delimiting the boundaries of its ECS. 
The United States as a sovereign 
nation can accomplish its objectives 
regarding the ECS and its resources 
without acceding to a deeply flawed 
treaty or seeking the approval of an 
international commission of experts 
housed at the United Nations.

Proponents of U.S. accession to the 
United Nations Convention on 

the Law of the Sea (UNCLOS) claim 
that unless the United States joins 
the convention, it will be unable to 
gain “international recognition” of 
the outer limits of the U.S. conti-
nental shelf beyond 200 nautical 
miles (nm), an area known as the 

“extended continental shelf” (ECS). 
For example, Senator Richard Lugar 
(R–IN), a long-time supporter of 
U.S. membership in the convention, 
maintains that accession is essential 
to establishing a valid claim to the 
U.S. ECS in the Arctic: “If the United 
States does not ratify this treaty, our 
ability to claim the vast extended 
Continental Shelf off Alaska will be 
seriously impeded.”1

Other supporters of the conven-
tion argue that international recog-
nition of the U.S. ECS is absolutely 
conditional upon U.S. accession: 

“Countries must ratify the treaty 
for their claims to be internation-
ally recognized.”2 They argue that 
without such recognition, the United 
States will be unable to develop 
hydrocarbon resources that lie 
beneath the ECS, including in such 
resource-rich areas as the Gulf of 
Mexico and the Arctic Ocean.

However, these arguments lack 
basis in fact or law. The United States 
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regularly demarcates the limits of 
its continental shelf and declares 
the extent of its maritime boundar-
ies with presidential proclamations, 
acts of Congress, and bilateral trea-
ties with neighboring countries. As 
a result of bilateral treaties between 
the United States and Mexico, the 
Department of the Interior’s Bureau 
of Ocean Energy Management cur-
rently leases areas of the U.S. ECS 
in the Gulf of Mexico to American 
and foreign oil and gas companies for 
exploration and development.

The United States may maintain 
jurisdiction and control over its 
ECS on a global basis, regardless of 
whether it ever accedes to UNCLOS, 
and it should take every action neces-
sary to secure oil and gas resources 
located on its ECS in the Arctic 
Ocean, in the Gulf of Mexico, and 
throughout the world. The United 
States can accomplish this end while 
acting as a sovereign nation rather 
than by joining UNCLOS and seek-
ing the approval of the Commission 
on the Limits of the Continental 
Shelf (CLCS), an international com-
mittee of geologists and hydrogra-
phers located at U.N. headquarters in 
New york City.

The U.S. Extended 
Continental Shelf

Since 2003, in an effort to define 
the outer limit of the U.S. continental 

shelf, the United States has collected 
bathymetric and seismic mapping 
data on the outer margins of its con-
tinental shelf in the Arctic Ocean, 
Gulf of Alaska, Gulf of Mexico, and 
Bering Sea; along the Atlantic and 
Pacific Coasts; and off the Northern 
Mariana Islands, Kingman Reef, 
Palmyra Atoll, Guam, and Hawaii. 
The U.S. Extended Continental Shelf 
Task Force, an interagency project, is 
conducting this data collection.3 To 
date, the ECS Task Force has identi-
fied six areas that “likely” contain 
submerged continental shelf and 
qualify as ECS and nine areas that 

“possibly” qualify.
The value of the hydrocarbon 

deposits lying beneath the U.S. ECS 
is difficult to estimate, but it is likely 
substantial. According to the ECS 
Task Force, “Given the size of the U.S. 
continental shelf, the resources we 
might find there may be worth many 
billions if not trillions of dollars.”4

“International Recognition” 
of the U.S. ECS

Historical experience has repeat-
edly debunked the notion that 
achieving “international recogni-
tion” of U.S. maritime boundary and 
continental shelf claims requires 
UNCLOS membership. The United 
States has had no difficulty what-
soever in achieving recognition of 
such claims in the past. Since 1945, 

U.S. Presidents have issued procla-
mations and Congress has enacted 
laws on U.S. maritime claims and 
boundaries. None of these has been 
challenged by any nation, any group 
of nations, or the “international com-
munity” as a whole.

■■ 1945: Truman claims juris-
diction and control over the 
U.S. continental shelf and its 
resources and establishes a 
conservation zone for coastal 
fisheries. On September 28, 1945, 
President Harry S. Truman issued 
two proclamations, including the 

“Policy of the United States With 
Respect to the Natural Resources 
of the Subsoil and Sea Bed of the 
Continental Shelf,” which states 
in part:

Having concern for the urgency 
of conserving and prudently uti-
lizing its natural resources, the 
Government of the United States 
regards the natural resources 
of the subsoil and sea bed of the 
continental shelf beneath the 
high seas but contiguous to the 
coasts of the United States as 
appertaining to the United States, 
subject to its jurisdiction and 
control.5

Truman’s second proclamation 
established a conservation zone 

1. Richard G. Lugar, opening statement, October 4, 2007, in hearings, The United Nation’s [sic] Convention on the Law of the Sea (Treaty Doc. 103–39), S. Hrg. 
110–592, Committee on Foreign Relations, U.S. Senate, 110th Cong., 1st Sess., September 27 and October 4, 2007, p. 69, http://www.gpo.gov/fdsys/pkg/
CHRG-110shrg45282/pdf/CHRG-110shrg45282.pdf (accessed April 17, 2012).

2. Don Kraus, prepared statement, in hearings, The United Nation’s Convention on the Law of the Sea, p. 155.

3. U.S. Department of Commerce, National Oceanic and Atmospheric Administration, National Ocean Service, “Extended Continental Shelf Project,” revised 
August 25, 2011, http://continentalshelf.gov (accessed April 17, 2012).

4. U.S. Department of Commerce, National Oceanic and Atmospheric Administration, National Ocean Service, “About the Extended Continental Shelf Project,” 
http://continentalshelf.gov/about.html (accessed April 17, 2012).

5. Harry S. Truman, “Policy of the United States with Respect to the Natural Resources of the Subsoil and Sea Bed of the Continental Shelf,” Presidential 
Proclamation No. 2667, September 28, 1945, http://www.presidency.ucsb.edu/ws/index.php?pid=12332 (accessed April 17, 2012).



3

BACKGROUNDER | NO. 2688
MAy 14, 2012

for U.S. fishery resources contigu-
ous to the U.S. coast.6

■■ 1953: Congress defines the U.S. 
continental shelf and reaffirms 
jurisdiction and control over 

its resources. Congress refined 
Truman’s continental shelf proc-
lamation in 1953 when it enacted 
the Outer Continental Shelf 
Lands Act, which declared “the 
policy of the United States that …

the subsoil and seabed of the outer 
Continental Shelf appertain to 
the United States and are subject 
to its jurisdiction, control, and 
power of disposition” and defined 
the outer continental shelf as “all 

6. Harry S. Truman, “Policy of the United States with Respect to Coastal Fisheries in Certain Areas of the High Seas,” Presidential Proclamation No. 2668, 
September 28, 1945, http://www.presidency.ucsb.edu/ws/index.php?pid=58816#axzz1qQy5De8e (accessed April 17, 2012).
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submerged lands lying seaward 
and outside of the area of lands 
beneath navigable waters.”7

■■ 1983: Reagan declares a 200 
nm exclusive economic zone 
(EEZ). After deciding in July 1982 
not to sign UNCLOS, President 
Ronald Reagan announced his 
official oceans policy in March 
1983. The announcement pro-
claimed “an Exclusive Economic 
Zone in which the United States 
will exercise sovereign rights in 
living and nonliving resources 
within 200 nautical miles of its 
coast.”8 The pronouncement 
of the 200 nm EEZ was part of 
Reagan’s broader policy commit-
ment to “accept and act in accor-
dance with the balance of inter-
ests relating to traditional uses of 
the oceans,” which are reflected in 
the convention. The 200 nm EEZ 
conforms to the limit set forth in 
Article 57 of UNCLOS.

■■ 1988: Reagan declares a 12 nm 
territorial sea. In December 
1988, Reagan followed up his 1983 
EEZ proclamation by extending 
the breadth of the U.S. territorial 
sea from 3 nm to 12 nm in confor-
mity with Article 3 of UNCLOS.9

■■ 1999: Clinton declares a 24 nm 
contiguous zone. Building on 
Reagan’s maritime proclamations, 
in September 1999, President Bill 
Clinton proclaimed an extension 
of the U.S. contiguous zone from 
9 nm to 24 nm in conformity with 
Article 33(2) of UNCLOS.10

BOTH INTERNATIONAL LAW AND 

LONG-STANDING U.S. POLICY 

AND PRACTICE ESTABLISH THAT 

THE UNITED STATES IS WITHIN 

ITS RIGHTS TO DEMARCATE THE 

VARIOUS AREAS OF ITS ECS AND 

EXPECT OTHER NATIONS TO 

RECOGNIZE THOSE BOUNDARIES.

Proponents of UNCLOS offer no 
evidence that any foreign nation has 
not recognized or will not recognize 
the unilateral proclamations made 
by the United States. yet the same 
proponents contend that the United 
States cannot hope to gain recogni-
tion of its ECS or assert jurisdiction 
and control over it unless and until it 
joins the convention. Law of the sea 
experts such as Ted McDorman at 
the University of Victoria disagree 
with that position:

It can be asked whether a non-
party to the LOS Convention can 
legally exercise jurisdiction over 
its adjacent continental margin 
beyond 200 nautical miles or 
whether this entitlement is only 
available to parties to the LOS 
Convention. The answer is that 
there appears to exist sufficient 
state practice … to support the 
view that, as a matter of custom-
ary international law, states can 
legally exercise jurisdiction over 
the continental margin beyond 
200 nautical miles irrespective 
of the State’s status as a LOS 
Convention ratifier.11

No evidence suggests that mem-
bership in UNCLOS is necessary, 
much less essential, either to gain 
international recognition of the 
U.S.’s ECS boundaries or to claim, 
legally and legitimately, jurisdiction 
and control over its ECS resources. 
It is telling that proponents of U.S. 
accession to UNCLOS do not claim 
that international recognition of 
the U.S. territorial sea, contiguous 
zone, or EEZ is contingent upon U.S. 
accession to the convention, yet they 
assert that accession is the sine qua 
non for international recognition of 
the U.S. ECS.12

7. 43 U.S. Code §§ 1331(a) and 1332(1).

8. Ronald Reagan, “Statement on United States Oceans Policy,” March 10, 1983, http://www.reagan.utexas.edu/archives/speeches/1983/31083c.htm (accessed 
April 17, 2012).

9. Ronald Reagan, “Territorial Sea of the United States,” Presidential Proclamation No. 5928, December 27, 1988, http://www.presidency.ucsb.edu/ws/index.
php?pid=35297#axzz1TQdtXNj9 (accessed April 17, 2012).

10. William J. Clinton, “Contiguous Zone of the United States,” Presidential Proclamation 7219, September 2, 1999, http://www.presidency.ucsb.edu/
ws/?pid=56452#axzz1nE3O0jEq (accessed April 17, 2012). See also U.S. Department of State, “U.S. Territorial Sea and Contiguous Zone,” Public Notice 358, 
June 1, 1972, in Federal Register, Vol. 37, No. 116 (June 15, 1972), p. 11906, http://www.gc.noaa.gov/documents/060172-gcil_zones_12_nm.pdf (accessed April 
17, 2012). This notice established a 9 nm contiguous zone in conformity with the 1958 Convention on the Territorial Sea and the Contiguous Zone.

11. Ted L. McDorman, “The Entry into Force of the 1982 LOS Convention and the Article 76 Outer Continental Shelf Regime,” The International Journal of Marine and 
Coastal Law, Vol. 10, No. 2 (1995), p. 167 (emphasis added). McDorman cites evidence of actual state practice under the 1958 Convention on the Continental 
Shelf and UNCLOS Article 76 to support his conclusion.

12. Besides the United States, other UNCLOS non-parties, including Cambodia, Colombia, El Salvador, Syria, Turkey, the United Arab Emirates, and Venezuela, 
delimit their maritime boundaries (e.g., 12 nm territorial sea, 24 nm contiguous zone, and/or 200 nm EEZ) in conformity with the convention without objection 
from other nations. See U.S. Department of Defense, Under Secretary of Defense for Policy, Maritime Claims Reference Manual, June 23, 2005, http://www.jag.
navy.mil/organization/code_10_mcrm.htm (accessed April 17, 2012).
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Both international law and long-
standing U.S. policy and practice 
establish that the United States is 
within its rights to demarcate the 
various areas of its ECS and expect 
other nations to recognize those 
boundaries. Although it is unneces-
sary to do so, once the United States 
completes the mapping and delinea-
tion of its ECS, it should confirm its 
jurisdiction and control over those 
areas by presidential proclamation 
in the manner of the Truman proc-
lamation on the continental shelf, 
the Reagan proclamations on the 
EEZ and the territorial sea, and the 
Clinton proclamation on the contigu-
ous zone.

There is no magic ritual for 
achieving international recogni-
tion of maritime and continental 
shelf boundaries. Foreign nations 
recognize and respect U.S. mari-
time claims and boundaries, and 
vice versa, as long as those claims 
and boundaries conform to widely 
accepted international law, including 
the various provisions of customary 
international law that are reflected 
in UNCLOS.

Like its other maritime claims, 
the United States will demarcate the 
limits of its ECS in a manner that 
conforms to international law. In 
November 1987, a U.S. government 
interagency group issued a policy 
statement declaring its intent to 
delimit the U.S. ECS in conformity 
with Article 76 of UNCLOS, which 
provides a formula for measuring the 
extent of a coastal state’s ECS. The 
pertinent part of the policy state-
ment reads:

[T]he Interagency Group on 
Ocean Policy and Law of the 
Sea has determined that the 
proper definition and means of 
delimitation in international 
law are reflected in Article 76 of 
[UNCLOS]. The United States has 
exercised and shall continue to 
exercise jurisdiction over its con-
tinental shelf in accordance with 
and to the full extent permitted by 
international law as reflected in 
Article 76, paragraphs (1), (2) and 
(3). At such time in the future 
that it is determined desirable to 
delimit the outer limit of the con-
tinental shelf of the United States 
beyond two hundred nautical 
miles … such delimitation shall 
be carried out in accordance with 
paragraphs (4), (5), (6) and (7).13

The 1987 policy statement sets 
out a process for obtaining domestic 
approval and providing international 
notification of the delimited U.S. 
ECS:

After delimitation [of the ECS] 
is completed, the results of any 
such delimitation shall be …
transmitted to the President 
for review. If approved, the 
Department of State shall trans-
mit charts depicting the delimi-
tation and other relevant infor-
mation to the Secretary-General 
of the United Nations and any 
other organizations as the 
Interagency Group shall deter-
mine to be desirable.14

To provide international notice 
of its ECS boundaries, the United 

States should also deposit charts and 
geographical coordinates describing 
the outer limits of its ECS with the 
U.N. Secretary-General for inclusion 
in the Law of the Sea Bulletin.15

Despite the claims of UNCLOS 
proponents, the United States can 
successfully pursue its national 
interests regarding its ECS—particu-
larly oil and gas exploitation—with-
out first gaining universal interna-
tional recognition of its outer limits. 
While such recognition may be a 
worthy achievement, it is of no con-
sequence to U.S. national interests 
whether the 195 nations of the world 
affirmatively recognize America’s 
jurisdiction over its ECS in the Gulf 
of Mexico, the Arctic Ocean, and 
elsewhere.

While achieving unanimous inter-
national recognition for the borders 
of the U.S. ECS is unnecessary, it is 
important for the U.S. to negotiate 
on a bilateral basis with nations with 
which it shares maritime borders to 
delimit and mutually recognize each 
other’s maritime and ECS boundar-
ies. This process is already under-
way in regions where the United 
States has presumptive areas of ECS, 
including resource-rich areas in the 
Gulf of Mexico and the Arctic Ocean.

U.S. ECS in the Gulf of Mexico
International cooperation on the 

delimitation of maritime boundar-
ies is necessary in resource-rich 
areas such as the Gulf of Mexico. 
Proponents of U.S. accession to 
UNCLOS assert that unless the 
United States joins the convention, it 
will be unable to definitively delimit 
the boundaries of its ECS, gain 

13. “United States Policy Governing the Continental Shelf of the United States of America,” November 17, 1987, reprinted in J. Ashley Roach and Robert W. Smith, 
U.S. Responses to Excessive Maritime Claims, 2nd ed. (The Hague: Martinus Nijhoff Publishers, 1996), pp. 201–202 (emphasis added).

14. Ibid.

15. U.N. Office of Legal Affairs, Division for Ocean Affairs and the Law of the Sea, “The Law of the Sea Bulletins,” http://www.un.org/depts/los/doalos_
publications/los_bult.htm (accessed April 23, 2012).
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international recognition for those 
boundaries, or develop the hydrocar-
bon resources of its ECS. However, 
the U.S. experience in the Gulf 
refutes each of those assertions.

Since the 1970s, the United States 
and Mexico have negotiated a series 
of bilateral treaties to delimit their 
maritime and continental shelf 
boundaries, including areas abutting 
ECS:

■■ In November 1970, the U.S. and 
Mexico signed a treaty to main-
tain the Rio Grande and Colorado 
River as the agreed internation-
al boundary between the two 
nations. As part of the treaty, the 
two nations demarcated their 
maritime boundaries in the Gulf 
of Mexico and the Pacific Ocean 
out to 12 nm.16 The treaty entered 
into force on April 18, 1972.

■■ In May 1978, building on the 
1970 treaty, the two nations 
signed a treaty delimiting their 
maritime boundaries in the Gulf 
and in the Pacific out to 200 nm.17 
The treaty demarcated bound-
ary lines in the Gulf where their 
respective 200 nm EEZs abut-
ted, leaving a “doughnut hole” 
of approximately 5,092 square 
nm (now known as the “western 

gap”) where their 200 nm bound-
ary lines did not meet. A second 
doughnut hole was created in the 
eastern Gulf where the EEZs of 
the U.S., Mexico, and Cuba fail 
to intersect (the “eastern gap”). 
The treaty entered into force on 
November 13, 1997.

■■ In June 2000, the U.S. and 
Mexico signed a treaty dividing 
the area of ECS within the west-
ern gap. Of the 5,092 square nm of 
ECS in the western gap, 1,913 (38 
percent) went to the United States 
and 3,179 (62 percent) went to 
Mexico.18 The treaty established a 
drilling moratorium over a narrow 
strip along the boundary within 
the western gap due to the possi-
bility that transboundary hydro-
carbon reservoirs are located along 
the boundary. The treaty entered 
into force on January 17, 2001.

■■ In February 2012, the U.S. and 
Mexico signed a treaty regarding 
the exploitation of transboundary 
reservoirs located along the con-
tinental shelf boundary shared by 
the two nations in the Gulf, includ-
ing along the ECS boundary within 
the western gap.19 The treaty has 
not yet been transmitted to the U.S. 
Senate for its advice and consent.

Collectively, these treaties 
between the United States and 
Mexico, particularly the June 2000 
ECS delimitation treaty, demarcated 
an area of U.S. ECS—the 1,913 square 
nm of submerged continental shelf in 
the northern portion of the western 
gap. There is no evidence that any 
nation, any group of nations, or the 
international community as a whole 
does not or will not recognize the 
ECS in the northern portion of the 
western gap as subject to the juris-
diction and control of the United 
States.

yet UNCLOS proponents com-
monly claim that U.S. companies will 
lack the “certainty” they require to 
develop the hydrocarbon resourc-
es located on the ECS unless the 
United States accedes to the con-
vention and receives the approval 
of the Commission on the Limits of 
the Continental Shelf (CLCS). For 
example, in 2007, former Deputy 
Secretary of State John Negroponte 
stated, “In the absence of such inter-
national recognition and legal cer-
tainty, U.S. companies are unlikely to 
secure the necessary financing and 
insurance to exploit energy resourc-
es on the extended shelf.”20 Another 
prominent advocate of U.S. accession 
has argued that U.S. failure to join 
the convention “could result in a loss 

16. “Treaty to Resolve Pending Boundary Differences and Maintain the Rio Grande and Colorado River as the International Boundary,” November 23, 1970, http://
faolex.fao.org/docs/pdf/bi-51757.pdf (accessed April 17, 2012).

17. “Treaty on Maritime Boundaries Between the United Mexican States and the United States of America,” May 4, 1978, http://www.boem.gov/uploadedFiles/
BOEM/Regulations/Treaties/1978_0504-Treaty-MaritimeBoundariesMexicoandUS.pdf (accessed April 17, 2012).

18. “Treaty Between the Government of the United States of America and the Government of the United Mexican States on the Delimitation of the 
Continental Shelf in the Western Gulf of Mexico Beyond 200 Nautical Miles,” June 9, 2000, http://www.boem.gov/uploadedFiles/BOEM/Regulations/
Treaties/2000_0609-Treaty-OCSinWGOMbeyond200nm.pdf (accessed April 17, 2012), and news release, “MMS Lauds U.S. and Mexico Continental 
Shelf Boundary Treaty Agreement,” U.S. Department of the Interior, Minerals Management Service, June 13, 2000, http://www.gomr.boemre.gov/homepg/
whatsnew/newsreal/2000/000713.html (accessed April 17, 2012).

19. U.S. Department of the Interior, Bureau of Ocean Energy Management, “Agreement Between the United States of America and the United Mexican States 
Concerning Transboundary Hydrocarbon Reservoirs in the Gulf of Mexico,” February 20, 2012, http://www.boem.gov/BOEM-Newsroom/Library/Library.aspx 
(accessed April 17, 2012).

20. John D. Negroponte, statement, in hearings, The United Nation’s Convention on the Law of the Sea, p. 8.
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Sources: U.S. Department of the Interior, Bureau of Ocean Energy Management, “Treaty on Maritime Boundaries Between the United Mexican States and the 
United States of America,” May 4, 1978, http://www.boem.gov/uploadedFiles/BOEM/Regulations/Treaties/ 
1978_0504-Treaty-MaritimeBoundariesMexicoandUS.pdf (accessed April 17, 2012); U.S. State Department, “Maritime Boundary Agreement Between the United 
States of America and the Republic of Cuba,” December 16, 1977, http://www.state.gov/documents/organization/125389.pdf (accessed May 8, 2012); and United 
Nations, “Executive Summary: A Partial Submission of Data and Information on the Outer Limits of the Continental Shelf of the United Mexican States Pursuant to 
Part VI of and Annex II to the United Nations Convention on the Law of the Sea,” December 2007, http://www.un.org/depts/los/clcs_new/submissions_files/ 
mex07/part_i_executive_summary.pdf (accessed May 8, 2012).

The Gulf of Mexico contains two areas of submerged continental shelf that extend 
beyond the 200-nautical-mile exclusive economic zones (EEZ) of Mexico and the 
United States—the “western gap” and the “eastern gap.” The U.S. and Mexico 
signed a treaty in June 2000 that divides the area of extended continental shelf 
within the “western gap” between the two nations.
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of thousands of square kilometers of 
resource-rich … continental shelf.”21

Reality tells a different story. The 
ECS area on the U.S. portion of the 
western gap has been available for 
development since August 2001. 
Specifically, the Bureau of Ocean 
Energy Management (BOEM)22 
offered the northern portion of the 
western gap for lease almost immedi-
ately after the 2000 U.S.–Mexico ECS 
delimitation treaty was ratified. That 
treaty entered into force on January 17, 
2001. Seven months later, on August 
22, BOEM offered the area of U.S. ECS 
in the western gap in Lease Sale 180. 
In that lease sale, three U.S. compa-
nies (Texaco, Hess, and Burlington 
Resources Offshore) and one foreign 
company (Brazil’s Petrobras) submit-
ted successful bids totaling more than 
$2 million for seven lease blocks in the 
western gap.23

BOEM has offered the ECS 
blocks in the western gap in 19 
lease sales between August 2001 
(Lease Sale 180) and March 2010 
(Lease Sale 213). In connection with 
those sales, seven U.S. companies 
(Burlington, Chevron, Devon Energy, 
Hess, Mariner Energy, NARCA 
Corporation, and Texaco) submitted 

bids to lease blocks in the western 
gap. Five foreign companies—British 
Petroleum, Eni Petroleum (Italy), 
Maersk Oil (Denmark), Petrobras, 
and Total (France)—also bid on 
western gap ECS blocks during those 
sales. BOEM collected more than $47 
million in bids in connection with 
lease sales on those blocks.

Of the approximate 320 blocks 
located in whole or in part on the 
western gap ECS, 65 (approximately 
20 percent) are currently held under 
active leases by nine U.S. and foreign 
oil exploration companies.24

The successful delimitation and 
subsequent leasing of areas in the 
Gulf of Mexico demonstrate that 
the United States does not need 
to achieve universal international 
recognition of its ECS. The United 
States identified and demarcated 
areas of ECS in the western gap in 
cooperation with the only other rel-
evant nation, Mexico, and that area 
was subsequently offered for develop-
ment to U.S. and foreign oil and gas 
companies.25 All of this was achieved 
without U.S. accession to UNCLOS or 
CLCS approval.

Even though approximately 20 
percent of the U.S. ECS that has been 

made available for lease by BOEM is 
currently under an active lease, the 
U.S. oil and gas industry has support-
ed and will likely continue to support 
U.S. accession to UNCLOS in order 
to achieve even greater “certainty.”26 
That is their prerogative, of course, 
and achieving a maximum amount of 
certainty is a legitimate and desir-
able goal for a capital-intensive com-
mercial enterprise. However, the suc-
cessful delimitation of the ECS in the 
western gap would appear to have 
provided the certainty necessary 
for several major U.S. and foreign 
oil exploration companies to begin 
developing hydrocarbon resources 
on the Gulf ECS.

The U.S. experience in the Gulf 
should serve as a model for future 
bilateral negotiations and treaties 
with other nations that share ECS 
boundaries with the United States. 
For example, the U.S. should negoti-
ate a treaty with Mexico and Cuba 
to delimit their respective areas of 
ECS in the eastern gap in the Gulf of 
Mexico.27

U.S. ECS in the Arctic Ocean
Another area of the ECS that 

is of particular importance to the 

21. John Norton Moore, written testimony, in hearings, The U.N. Convention on the Law of the Sea (Treaty Doc. 103–39), Committee on Foreign Relations, U.S. Senate, 
108th Cong., 2nd Sess., October 14, 2003, p. 56, http://www.foreign.senate.gov/download/?id=564DC8D7-F536-4CCB-B0CE-3FD8A1C7CC6C (accessed 
April 17, 2012).

22. BOEM is one of two divisions of the Bureau of Ocean Energy Management, Regulation and Enforcement (BOEMRE), formerly known as the Minerals 
Management Service. The other division is the Bureau of Safety and Environmental Enforcement (BSEE).

23. U.S. Department of the Interior, Bureau of Ocean Energy Management, Regulation and Enforcement, “Western Gulf of Mexico Lease Sale 180 Information,” 
updated August 30, 2010, http://www.gomr.boemre.gov/homepg/lsesale/180/wgom180.html (accessed April 17, 2012).

24. U.S. Department of the Interior, Bureau of Ocean Energy Management, “Lease Sale Information,” http://www.boem.gov/Oil-and-Gas-Energy-Program/
Leasing/Regional-Leasing/Gulf-of-Mexico-Region/GOMR-Historical-Lease-Sale-Information.aspx (accessed April 17, 2012).

25. The fact that state-owned or state-controlled oil companies such as Eni Petroleum and Petrobras purchased leases from the United States for ECS areas in the 
western gap may amount to de facto recognition of U.S. jurisdiction over those areas by Italy and Brazil.

26. Paul Kelly, statement, in hearings, The U.N. Convention on the Law of the Sea (Treaty Doc. 103–39), pp. 113–116.

27. Cuba and Mexico made submissions to the CLCS claiming areas of ECS in the eastern gap in June 2009 and December 2011, respectively. The Cuban 
submission appears to conform with a general understanding regarding the apportionment of the ECS within the eastern gap. However, the Mexican 
submission appears to be excessive, claiming areas of ECS in the eastern gap that likely appertain to the United States and Cuba. See U.N. Office of Legal 
Affairs, “Submissions, Through the Secretary-General of the United Nations, to the Commission on the Limits of the Continental Shelf, Pursuant to Article 
76, Paragraph 8, of the United Nations Convention on the Law of the Sea of 10 December 1982,” at http://www.un.org/depts/los/clcs_new/commission_
submissions.htm (accessed April 17, 2012).
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Hydrocarbon leasing activities commenced on the U.S. extended continental shelf 
shortly after the U.S.–Mexico ECS boundary delimitation treaty entered into force. 
Since August 2001, oil companies have spent more than $47 million to purchase 
leases located on the western gap ECS. Of the approximately 320 lease blocks located 
in whole or in part on the western gap, 65 (approximately 20 percent) are currently 
under active leases held by nine U.S. and foreign oil exploration companies.

U.S. 200-nautical-mile boundary line

U.S. 200-nautical-mile boundary lineU.S. Extended 
Continental Shelf

U.S. Extended 
Continental Shelf

MAP 3

Active Hydrocarbon Leases on U.S. Extended Continental Shelf in the “Western Gap”
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Each block represents a U.S. 
leasing area of 9 square miles 
(5,760 acres)

Sources: U.S. Department of the Interior, Bureau of Ocean Energy Management, “Lease Sale Information,” http://www.boem.gov/Oil-and-Gas-Energy-Program/ 
Leasing/Regional-Leasing/Gulf-of-Mexico-Region/GOMR-Historical-Lease-Sale-Information.aspx (accessed April 17, 2012), and “Treaty Between the Government of 
the United States of America and the Government of the United Mexican States on the Delimitation of the Continental Shelf in the Western Gulf of Mexico Beyond 
200 Nautical Miles,” June 9, 2000, http://www.boem.gov/uploadedFiles/BOEM/Regulations/Treaties/2000_0609-Treaty-OCSinWGOMbeyond200nm.pdf 
(accessed April 17, 2012).
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United States is in the Arctic Ocean. 
There has been much hand-wringing 
among proponents of U.S. accession 
to UNCLOS over access to Arctic 
resources. In general, proponents 
contend that the U.S. ability to 
exploit ECS resources in the Arctic 
is contractual in nature vis-à-vis 
UNCLOS: In other words, the right to 
exploit the ECS in the Arctic depends 
on U.S. accession to UNCLOS. For 
example, in September 2007, Michael 
Chertoff, former Secretary of the 
Department of Homeland Security, 
characterized the necessity of U.S. 
accession as follows:

Moreover, our extended conti-
nental shelf has enormous poten-
tial oil and gas reserves, particu-
larly in the Bering Sea and Arctic 
Ocean. Only by becoming a party 
to the Law of the Sea Convention 
and participating in its pro-
cesses can the United States 
obtain secure title to these vast 
resources.28

John Bellinger, former Legal 
Adviser to the U.S. State Department, 
has also implied that failure to 
accede to the convention will impede 
the U.S.’s ability to exploit its Arctic 
ECS: “While [Russia, Canada, 
Norway, and Denmark] laugh all the 
way to the oil and gas bank, the U.S. 
sits on the sidelines unable to claim 

the resources on its extended conti-
nental shelf in the Arctic because it 
is not a party to the Law of the Sea 
treaty.”29

Much of the supposed distress 
voiced by UNCLOS proponents 
stems from Russia’s 2001 submis-
sion to the CLCS, in which Russia 
laid claim to a vast area of Arctic 
ECS. The proponents incorrectly 
imply that Russia’s claim will result 
in the loss of Arctic resources that 
rightfully belong to the United 
States. According to Senator Lisa 
Murkowski (R–AK), for example:

[I]f we do not become a party to 
the treaty, our opportunity to 
make [a claim to the CLCS] and 
have the international commu-
nity respect it diminishes con-
siderably, as does our ability to 
prevent claims like Russia’s from 
coming into fruition. Not only is 
this a negligent forfeiture of valu-
able oil, gas and mineral deposits, 
but also the ability to perform 
critical scientific research.30

However, Russia’s 2001 submis-
sion to the CLCS in no way overlaps 
or infringes on potential areas of U.S. 
ECS in the Arctic. To the contrary, 
Russia’s claim adheres to a boundary 
line that the United States and the 
USSR agreed upon in a 1990 treaty.31 
Specifically, Russia’s submission to 

the CLCS divides its claimed conti-
nental shelf and ECS from the U.S. 
shelf along an agreed boundary line 
that extends from the Bering Strait 
northward into the Arctic Ocean.

In a letter submitting the 1990 
U.S.–USSR treaty to President 
George H. W. Bush, former Secretary 
of State James Baker specifically 
noted that the treaty demarcated 
an ECS boundary line with the 
USSR: “[The treaty] also delimits, 
as between the Parties, such conti-
nental shelf jurisdiction beyond 200 
nautical miles from their coasts as 
they may exercise in accordance with 
international law in the Arctic Ocean, 
Bering and Chukchi Seas and a por-
tion of the North Pacific Ocean.”32 To 
the present day, the U.S. Department 
of the Interior has used the 1990 
boundary line to demarcate the U.S.–
Russia continental shelf boundary 
for the purpose of mapping and leas-
ing areas for oil and gas exploration 
in the Chukchi and Bering Seas.33

That said, Russia’s 2001 CLCS 
submission extends the U.S.–USSR 
boundary line from the Bering 
Strait all the way to the North Pole, 
likely resulting in an excessive ECS 
claim in the central Arctic. However, 
Russia’s potentially excessive claim 
is located to the north of the pre-
sumptive U.S. ECS area, and while 
the claim may infringe on Canada’s 
potential ECS area, it does not 

28. Michael Chertoff, letter to Senator Joseph Biden, Chairman, Committee on Foreign Relations, September 26, 2007, in hearings, The United Nation’s Convention 
on the Law of the Sea, p. 48.

29. John B. Bellinger III, “Arctic Treasure,” Foreign Policy, May 19, 2011, http://shadow.foreignpolicy.com/posts/2011/05/19/arctic_treasure (accessed April 17, 
2012).

30. Lisa Murkowski, statement before the Committee on Environment and Public Works, U.S. Senate, March 24, 2004, http://epw.senate.gov/hearing_statements.
cfm?id=219594 (accessed April 17, 2012).

31. Agreement with the Union of Soviet Socialist Republics on the Maritime Boundary, Treaty Doc. 101–22, U.S. Senate, 101st Cong., 2nd Sess., September 26, 1990, 
http://www.state.gov/documents/organization/125431.pdf (accessed April 17, 2012).

32. James A. Baker III, “Letter of Submittal,” September 6, 1990, in ibid., p. v.

33. U.S. Department of the Interior, “Outer Continental Shelf Official Protraction Diagrams: Alaskan Coast,” January 2004, http://www.boemre.gov/ld/Offshore_
Cadastre/Alaska/pdf/akindex.pdf (accessed April 17, 2012).
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Sources: U.S. State Department, “Agreement with the Union of Soviet Socialist Republics on the Maritime Boundary,” September 26, 1990, 
http://www.state.gov/documents/organization/125431.pdf (accessed April 17, 2012); United Nations, submission by the Russian Federation to the Commission on the 
Limits of the Continental Shelf, Map 2, December 20, 2001, http://www.un.org/depts/los/clcs_new/submissions_files/rus01/RUS_CLCS_01_2001_LOS_2.jpg 
(accessed May 8, 2012); and Durham University, “Maritime jurisdiction and boundaries in the Arctic Region,” International Boundaries Research Unit, December 20, 
2011, http://www.dur.ac.uk/resources/ibru/arctic.pdf (accessed May 8, 2012).

A major U.S.–Canada ECS boundary in the Arctic remains to be 
negotiated. Russia’s 2001 submission to the Commission on the 
Limits of the Continental Shelf respects the 1990 U.S.–USSR treaty 
boundary and extends it up to the North Pole. While the Russian 
submission likely results in an excessive ECS claim and infringes on 
Canada’s potential ECS, it does not conflict with any U.S. claim.

U.S. Extended Continental Shelf in the Arctic
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conflict with any U.S. claim.34 Even 
if it did, Russia’s claim would not 
be approved by the CLCS or recog-
nized by the United States or Canada. 
UNCLOS provisions and CLCS pro-
cedural rules prevent the commis-
sion from approving an ECS bound-
ary claim if there is a dispute: “In 
cases where a land or maritime dis-
pute exists, the Commission shall not 
consider and qualify a submission 
made by any of the States concerned 
in the dispute.”35

Indeed, after Russia made its 
2001 claim, five nations (Canada, 
Denmark, Japan, Norway, and the 
United States) submitted objec-
tions to the CLCS. The U.S. objec-
tion identified “major flaws” in 
the Russian claim, including an 
objection concerning whether the 
Alpha-Mendeleev and Lomonosov 
mid-ocean ridges in the central 
Arctic are a natural component of 
Russia’s continental shelf. However, 
the U.S. comments also noted that 

“the Russian submission utilizes the 
boundary embodied” in the 1990 
U.S.–USSR treaty and that the “use 
of that boundary is consistent with 
the mutual interests of Russia and 

the United States in stability of 
expectations.”36

The CLCS agreed with the U.S. 
comments, stating that the U.S.–
USSR boundary demarcated in 
1990 reflects the boundary of the 
U.S.–Russia continental shelf in 
the Bering Sea. The CLCS recom-
mended that Russia “transmit to the 
Commission the charts and coordi-
nates of the delimitation lines as they 
would represent the outer limits of 
the continental shelf of the Russian 
Federation extended beyond 200 
nautical miles in … the Bering Sea.”37

In June 2002, in light of the 
objections to Russia’s ECS claim, the 
CLCS recommended to the Russians 
that they provide a “revised submis-
sion” on Russia’s claims in the cen-
tral Arctic.38 Russia reportedly will 
make an amended submission to the 
CLCS at some point in the future. In 
addition, Canada and Russia recently 
signaled that they will cooperate 
with each other to demarcate their 
respective ECS boundaries in the 
Arctic.39

The U.S. objections to the Russian 
ECS submission and the CLCS’s 
subsequent rejection of the Russian 

claim call into question the repeated 
assertions by UNCLOS proponents 
that, absent U.S. accession to the 
convention, the United States is a 
helpless bystander in demarcation 
of Arctic ECS boundaries.40 In fact, 
the United States has raised objec-
tions to the CLCS on other ECS 
submissions, such as those made by 
Australia and Brazil.41

In sum, the three areas of con-
tinental shelf boundary shared by 
the United States and Russia—in the 
Arctic Ocean, the Bering Sea, and the 
North Pacific—have been demarcat-
ed and mutually recognized by both 
nations, both in fact and in practice. 
Russia has not attempted at any time 
to infringe on potential areas of U.S. 
ECS in those regions. To the contrary, 
in its 2001 submission to the CLCS, 
Russia defined its continental shelf 
in a manner consistent with the 1990 
treaty with the United States.

Similar to its experience with the 
western gap in the Gulf of Mexico, 
the United States has secured juris-
diction and control over areas of 
its ECS through bilateral negotia-
tions with Russia. Specifically, the 
1990 U.S.–USSR maritime boundary 

34. “As regards the central Arctic Ocean, the proposed outer limit to the east is a straight line projection of the maritime boundary agreed upon in the 1990 U.S.–
Russia Agreement, ending at the North Pole…. [T]he Russian meridian line extends well beyond where Russia and the United States appear to have potential 
overlapping continental margin claims and to an area that might possibly be claimed by Canada and/or is part of the deep ocean floor.” Ted L. McDorman, 

“The Continental Shelf Beyond 200 nm: Law and Politics in the Arctic Ocean,” Journal of Transnational Law & Policy, Vol. 18, No. 2 (Spring 2009), p. 176.

35. United Nations Convention on the Law of the Sea, Art. 76(1), and Annex II, Art. 9, and “Rules of Procedure of the Commission on the Limits of the Continental 
Shelf,” April 17, 2008, Annex I, para. 5.

36. John D. Negroponte, letter to U.N. Under-Secretary-General Hans Corell, February 28, 2002, reprinted in “United States of America: Notification Regarding 
the Submission Made by the Russian Federation to the Commission on the Limits of the Continental Shelf,” March 18, 2002, http://www.un.org/depts/los/
clcs_new/submissions_files/rus01/CLCS_01_2001_LOS__USAtext.pdf (accessed April 17, 2012).

37. U.N. General Assembly, “Oceans and the Law of the Sea: Report of the Secretary-General, Addendum,” A/57/57/Add.1, October 8, 2002, para. 39.

38. Ibid., para. 41.

39. Gloria Galloway, “Canada Open to Working with Russia on Arctic Sovereignty,” The Globe and Mail (Toronto), March 2, 2012.

40. For example, the chairman of the U.S. Arctic Research Commission has stated that the United States is “unable to comment on Russia’s (or any other nation’s) 
claim” because the United States does not hold a seat on the CLCS. George B. Newton, Jr., prepared statement, in hearings, The U.N. Convention on the Law of 
the Sea, p. 162.

41. U.S. Mission to the United Nations, diplomatic note, December 3, 2004, http://www.un.org/depts/los/clcs_new/submissions_files/aus04/clcs_03_2004_
los_usatext.pdf (accessed April 17, 2012), and U.N. Secretariat, “United States of America: Notification Regarding the Submission Made by Brazil to the 
Commission on the Limits of the Continental Shelf,” September 9, 2004, http://www.un.org/depts/los/clcs_new/submissions_files/bra04/clcs_02_2004_
los_usatext.pdf (accessed April 17, 2012).
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MAP 5

Note:  Southern and eastern boundaries of U.S. ECS area south of Aleutian Islands ECS are approximate.

Sources: U.S. State Department, “Agreement with the Union of Soviet Socialist Republics on the Maritime Boundary,” September 26, 1990, 
http://www.state.gov/documents/organization/125431.pdf (accessed April 17, 2012); United Nations, submission by the Russian Federation to the Commission on 
the Limits of the Continental Shelf, Map 3, December 20, 2001, http://www.un.org/depts/los/clcs_new/submissions_files/rus01/RUS_CLCS_01_2001_LOS_3.jpg 
(accessed May 10, 2012); and U.S. Extended Continental Shelf Project, “Establishing the Full Extent of the Continental Shelf of the United States,” 
http://continentalshelf.gov/media/ECSposterDec2010.pdf (accessed May 8, 2012).

The 1990 U.S.–USSR maritime boundary treaty demarcates the western edge of a large, 
wedge-shaped area of presumptive U.S. ECS in the Bering Sea to the north of the Aleutian 
Islands. To the south of the Aleutians lies another large area of presumptive U.S. ECS in the 
North Pacific Ocean.

U.S. Extended Continental Shelf in the Bering Sea and North Pacific
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treaty demarcates a large, wedge-
shaped area of presumptive U.S. 
ECS in the Bering Sea, north of the 
Aleutian Islands. The 1990 treaty 
also marks the western boundary of 
presumptive U.S. ECS in the Arctic 
Ocean.

However, an area in the North 
Pacific Ocean, where the U.S. may 
have a significant area of ECS, still 
requires demarcation. Russia’s 2001 
submission to the CLCS identifies 
this boundary line, which extends 
from the southernmost point of the 
1990 treaty line to the southwest as 
far as Hokkaido Island, Japan. The 
U.S. and Russia should negotiate a 
bilateral treaty to establish the coor-
dinates of that line in conjunction 
with Russia’s forthcoming revised 
submission to the CLCS.

The major U.S. ECS boundary 
that remains to be determined in 
the Arctic is shared by the United 
States and Canada. As is the case 
with Russia, the U.S. and Canada 
have approached the demarcation of 
this boundary in cooperation with 
one another. The two nations have a 
mutual interest in determining the 
extent of their respective continental 
shelves and identifying their respec-
tive areas of ECS.

To that end, every year since 2008, 
the U.S. and Canada have conducted 
joint operations in the Arctic to col-
lect bathymetric and seismic data 
to map the ECS. The data collected 
from those missions will supple-
ment information collected in the 
Arctic by U.S. research vessels in 
2003, 2004, and 2007.42 These data 
will enable the United States and 
Canada to negotiate a bilateral treaty 
delimiting their respective continen-
tal shelves and areas of ECS in the 

Arctic in the same manner as the U.S. 
and Mexico did in the Gulf. The data 
will also likely help to settle a long-
standing maritime boundary dispute 
in the Beaufort Sea.

The U.S. ECS Task Force is 
actively collecting data in other areas 
around the globe where the United 
States has presumptive areas of ECS. 
In addition to the Arctic Ocean and 
the Bering Sea, the task force has 
surveyed potential ECS areas off 
the U.S. Atlantic and Pacific Coasts, 
in the Gulf of Alaska, around the 
Kingman Reef and Palmyra Atoll, at 
the Necker Ridge near Hawaii, in the 
Northern Mariana Islands, and near 
Guam.43

Once the mapping is complete, the 
United States will be in a position 
to negotiate ECS boundary treaties 
with nations that have maritime or 
continental shelf boundaries appur-
tenant to U.S. territories, including 
Japan and Micronesia (in regard to 
potential ECS associated with the 
Northern Marianas); Kiribati (in 
regard to the Palmyra Atoll); and the 
Bahamas (in regard to the southern 
end of the U.S. Atlantic Coast). The 
United States and Canada will need 
to negotiate one or more treaties to 
delimit potential areas of ECS locat-
ed in the Gulf of Alaska and areas 
associated with their Atlantic and 
Pacific maritime borders.

To summarize, despite dire 
warnings from the proponents of 
U.S. accession to UNCLOS, actual 
events demonstrate that the United 
States need not join the convention 
to delimit areas of its ECS, secure 
jurisdiction and control over those 
areas, and commence develop-
ment of the hydrocarbon resources 
beneath the ECS. The United States 

is actively doing so in several crucial, 
resource-rich regions, including the 
Gulf of Mexico, the Arctic Ocean, 
and the Bering Sea. Such delimita-
tion has been and will continue to 
be conducted in cooperation with 
neighboring countries, including 
Mexico, Russia, and Canada, regard-
less of whether the U.S. is a member 
of UNCLOS.

A Note on U.S. Rights to  
Deep Seabed Resources

Similar to the U.S. ECS, no legal 
barriers block U.S. access, explo-
ration, and exploitation of the 
resources of the deep seabed—the 
ocean floor lying beyond the ECS and 
designated as “the Area” in UNCLOS. 
The United States has long held the 
position that U.S. corporations and 
citizens have the right to explore and 
exploit the resources of the deep sea-
bed and may do so whether or not the 
United States is an UNCLOS member.

The United States made its posi-
tion very clear in March 1983 dur-
ing the final days of the Third U.N. 
Conference on the Law of the Sea. 
Specifically, in response to state-
ments from other U.N. member 
states that non-parties would not 
have the right to engage in deep 
seabed mining, the U.S. stated the 
following:

Some speakers asserted that 
existing principles of interna-
tional law, or the Convention, 
prohibit any State, including 
a non-party, from exploring 
for and exploiting the mineral 
resources of the deep sea-bed 
except in accordance with the 
Convention. The United States 
does not believe that such 

42. U.S. Extended Continental Shelf Project, “Extended Continental Shelf Summary of Missions,” http://continentalshelf.gov/missions.html (accessed April 17, 
2012).

43. Ibid.
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assertions have any merit. The 
deep sea-bed mining regime of 
the Convention adopted by the 
Conference is purely contractual 
in character. The United States 
and other non-parties do not 
incur the obligations provided for 
therein to which they object.

Article 137 of the Convention 
[forbidding claims of sovereign-
ty over the deep seabed or its 
resources] may not as a matter 
of law prohibit sea-bed mining 
activities by non-parties to the 
Convention; nor may it relieve a 
party from the duty to respect 
the exercise of high seas free-
doms, including the explora-
tion for and exploitation of deep 
sea-bed minerals, by non-parties. 
Mining of the sea-bed is a law-
ful use of the high seas open 
to all States… . The practice of 
the United States and the other 
States principally interested in 
sea-bed mining makes it clear 
that sea-bed mining continues to 
be a lawful use of the high seas 
within the traditional meaning of 
the freedom of the high seas.44

The U.S. legal position set forth in 
1983 on deep seabed mining remains 
the same today. According to the 
Restatement of the Law, Third, of the 
Foreign Relations Law of the United 
States, the United States may engage 
in deep seabed mining activities 
even if it does not accede to UNCLOS, 

provided that such activities are con-
ducted without claiming sovereignty 
over any part of the deep seabed 
and as long as the mining activi-
ties are conducted with due regard 
to the rights of other nations to 
engage in mining.45 As related by the 
Restatement, “like the fish of the high 
seas the minerals of the deep sea-bed 
are open to anyone to take.”46

U.S. CITIZENS AND CORPORATIONS 

HAVE THE RIGHT TO EXPLORE 

AND EXPLOIT THE DEEP SEABED 

REGARDLESS OF WHETHER OR NOT 

THE UNITED STATES IS A PARTY TO 

UNCLOS.

The U.S. position is also reflected 
in the Deep Seabed Hard Mineral 
Resources Act of 1980, which 
Congress enacted two years before 
the adoption of UNCLOS to provide 
a framework for U.S. corporations 
to conduct deep seabed mining until 
such time as the United States joins 
an acceptable convention on the law 
of the sea.47 The DSHMRA states the 
U.S. position on the legality of deep 
seabed mining as follows:

[I]t is the legal opinion of the 
United States that exploration for 
and commercial recovery of hard 
mineral resources of the deep 
seabed are freedoms of the high 
seas subject to a duty of reason-
able regard to the interests of 

other states in their exercise of 
those and other freedoms rec-
ognized by general principles of 
international law.48

In sum, the long-held position of 
the United States, both domestically 
and internationally, is that U.S. citi-
zens and corporations have the right 
to explore and exploit the deep sea-
bed regardless of whether or not the 
United States is a party to UNCLOS.

What the U.S. Should Do
The United States has successful-

ly secured its hydrocarbon resources 
in the western gap ECS area in the 
Gulf of Mexico and has leased that 
area to U.S. and foreign companies 
for development since 2001. The 
United States should build on the 
western gap model by negotiating a 
series of bilateral boundary delimita-
tion treaties with nations with which 
it shares maritime and ECS bound-
aries and by taking whatever other 
steps are necessary to secure its ECS 
resources.

■■ Mexico and Cuba (the eastern 
gap). The United States should 
negotiate with Mexico and Cuba 
to delimit their ECS boundaries 
in the eastern gap in the Gulf of 
Mexico. Once the ECS areas in the 
eastern gap are divided among 
the three nations, the Bureau 
of Ocean Energy Management 
will be in a position to offer 
those areas for lease in the same 

44. Statement by the United States of America, March 8, 1983, in “Note by the Secretariat,” extract from Official Records of the Third United Nations Conference 
on the Law of the Sea, Vol. 17, A/CONF.62/WS/37, p. 243, http://untreaty.un.org/cod/diplomaticconferences/lawofthesea-1982/docs/vol_XVII/a_conf-62_
ws_37%20and%20add-1%20and%202.pdf (accessed April 17, 2012).

45. American Law Institute, Restatement of the Law, Third, of the Foreign Relations Law of the United States, Vol. 2 (St. Paul, MN: American Law Institute Publishers, 
1987), § 523(1).

46. Ibid., § 523, reporter’s note 2.

47. Deep Seabed Hard Mineral Resources Act, 30 U.S. Code § 1401 et seq.

48. Ibid., § 1401(12).
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manner that ECS areas in the 
western gap have been leased 
since 2001.

■■ Russia (the North Pacific). No 
additional bilateral treaties with 
Russia are necessary to delimit 
the areas of potential U.S. ECS 
located in the Bering Sea and 
the Arctic Ocean. The 1990 U.S.–
USSR treaty delimits the bound-
ary from the Bering Strait north 
into the Arctic Circle. To the 
south, it establishes the western 
edge of a “wedge” of U.S. ECS 
located in the Bering Sea.

In the North Pacific Ocean, the 
U.S. and Russia should negoti-
ate a bilateral treaty to establish 
the coordinates of the bound-
ary line that extends from the 
southernmost point of the 1990 
treaty line to the southwest as 
far as Hokkaido Island, Japan. 
Russia’s 2001 submission to the 
CLCS identifies this line, and the 
treaty could be negotiated in con-
junction with Russia’s expected 
revised CLCS submission.

■■ Canada (the Arctic and else-
where). Significant maritime 
boundaries remain to be negoti-
ated between the United States 
and Canada in the Arctic Ocean 
and elsewhere. The United States 
has a large, triangle-shaped area 
of presumptive ECS in the Arctic 
that borders Canada’s presump-
tive ECS. 

The United States and Canada 
have cooperated closely to gather 
the data necessary to identify 
areas of ECS in the Arctic and 
should extend that cooperation 

to the negotiation of a mutu-
ally acceptable bilateral treaty 
delimiting their ECS boundary. 
Additional treaties between the 
U.S. and Canada will be required 
to delimit potential ECS areas in 
the Gulf of Alaska and in areas 
appurtenant to the Atlantic and 
Pacific maritime borders of the 
two nations. The U.S.–Canada 
treaties could be negotiated 
in conjunction with Canada’s 
expected submission to the CLCS, 
which is due by the end of 2013.49

■■ The Pacific islands. In addition 
to the Arctic and the Gulf, the 
United States has presumptive 
areas of ECS scattered throughout 
the Pacific Ocean appurtenant to 
U.S. territories, including Guam, 
Johnson Atoll, the Northern 
Mariana Islands, and Palmyra 
Atoll. The potential areas of U.S. 
ECS associated with these territo-
ries abut the maritime boundar-
ies of several nations, including 
Japan, Kiribati, and Micronesia. 
Bilateral treaties with those 
nations would reaffirm U.S. juris-
diction and control over vast areas 
of ECS in the Pacific.

■■ Presidential ECS proclamation. 
Once the full extent of the U.S. 
ECS has been mapped and demar-
cated by the United States in coop-
eration with its neighbors, the 
President should issue a proclama-
tion confirming U.S. jurisdiction 
over and control of the ECS and 
all of its resources, similar to the 
series of proclamations issued by 
Presidents Truman, Reagan, and 
Clinton on the continental shelf, 
the exclusive economic zone, the 
territorial sea, and the contiguous 

zone. While such a proclamation 
is legally unnecessary and redun-
dant to the Truman Proclamation, 
the Outer Continental Shelf 
Lands Act, and other U.S. policy 
statements, it would clarify to the 
international community that the 
United States is asserting jurisdic-
tion over its ECS in conformity 
with customary international law 
and Article 76 of UNCLOS. 

Through these actions, the United 
States can continue to secure its 
hydrocarbon resources on a global 
basis, regardless of whether it ever 
accedes to UNCLOS.

The United States is unlikely to 
accede to UNCLOS in the near term, 
or perhaps ever. However, this does 
not mean that the United States 
should not take every action neces-
sary to secure oil and gas resources 
on its extended continental shelf 
in the Arctic Ocean, the Gulf of 
Mexico, and throughout the world. 
The United States can accomplish 
this end while acting as a sovereign 
nation, continuing the tradition of 
American Presidents in proclaiming 
the nation’s maritime and resource 
rights, and without acceding to a 
deeply flawed treaty or seeking the 
approval of an international commis-
sion of experts housed at the United 
Nations.
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49. Fisheries and Oceans Canada, “Canada’s Submission to the Commission on the Limits of the Continental Shelf Under the United Nations Convention on the 
Law of the Sea,” http://www.dfo-mpo.gc.ca/ae-ve/evaluations/09-10/6b060-eng.htm (accessed April 17, 2012).


